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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopted by the National Transportation Safety Board
at its office in Washington, D. C
on the 23rd day of Cctober, 1969.
WLLARD J. SM TH, Commandant, United States Coast Guard
VS.

PATRI CK ONENS
Docket ME-5

CPI Nl ON AND ORDER

The appel l ant, Patrick Onens, had appealed to this Board from
the decision of the Conmmandant, affirmng an order revoking his
seaman's docunents entered by Coast Guard Examner Tilden H.
Edwar ds. ! The action of the Commandant was taken after the
appel l ant had appeal ed to him (Appeal No. 1706) to set aside the
examner's initial decision and remand the case for further
consi deration of appellant's nental condition.

Proceedings in this case began when appel | ant was sunmoned to
appear for a hearing before the exam ner in San Francisco, charged
Wi th m sconduct in the course of his enploynent as an oil er aboard
t he SS METAPAN and as an ordinary seaman of the SS TRANSPACI FI C
Nei t her appellant nor any representative in his behal f appeared at
t he appointed tine and place, but a friend of appellant tel ephoned
the |l ocal Coast CGuard office that "he had to be out of town and
woul d contact the Coast Guard within 24 hours.” (Tr. p. 1.) The
exam ner rescheduled the hearing for the followwng day to
accommodat e the appellant. However, when he again failed to appear
and the Coast Guard reported "no word what soever” from hi mduring
the 24-hour interval, the exam ner proceeded with the hearing in
appel l ant's absence. (Tr. p. 2)2

This Board is authorized to review on appeal revocation
actions of the Commandant under 49 U S.C. 1654 (b) (2). Rules of
procedure for appeals to the Board from decisions of the
Commandant are set forth in 14 CF. R Part 425.

2Coast Guard hearing regulation, 46 CFR 137.20-25 (a),
provides that: "In any case in which the person charged, after



The Coast CGuard established its case with copies of extracts
from shi pping articles and | ogbooks of the two vessels, certified
as true facsimles of their original voyage records in accordance
with Coast Guard regulations.? From | ogbook entries of the
METAPAN, it was shown that appellant had failed to perform
regul arly assigned duties (to stand watch) on 9 days, that the had
abandoned his watch on another day, and that he finally deserted
the vessel 10 mnutes prior to her departure from the port of
Sai gon, Republic of Vietnam Al of these offenses occurred in a
time span of 11 days. The METAPAN during this period spent the
first 5 days in the port of Qui Nhon, R V.N the sixth day at sea
proceeding to Saigon, and the next 4 days in port there before
| eaving on the norning of the el eventh day.

Voyage records of the TRANSPACI FI C showed that several weeks
after deserting the METAPAN, appellant had signed shipping articles
in Saigon for a voyage to San Francisco. Logbook entries of the
TRANSPACI FIC indicated that the U S Consul in Saigon had arranged
for appellant's enploynent, presumably so that he could be
repatriated, but that appellant failed to join the vessel on her
departure from Vang Tau, Vietnam

In reviewing the case presented against appellant, as
evi denced by these log entries, the single issue considered by the
exam ner in appellant's defense was his cl ai ned sickness aboard the
METAPAN, which was reflected by his recorded replies at the various
time log entries were read to himaboard the vessel as prescribed
by | aw. 4 The | ogging of his acts of non-performance at Qui Nhon

being duly served with the original of the notice of the tinme and
pl ace of the hearing and the charges and specifications, fails to
appear at the tinme and place specified for the hearing, a
notation to that effect shall be made in the record and the
hearing may then be conducted 'in absentia'."

346 CFR 137. 20- 106.

446 U.S.C. 702 provides that: "Upon conmm ssion of any of
the offenses enunerated in section 701 of this title and entry
t hereof shall be nade in the official |og book on the day on
whi ch the offense was commtted, and shall be signed by the
master and by the mate or one of the crew, and the offender, if
still in the vessel, shall, before her next arrival at any port,
or, if sheis at the tine in port, before her departure
therefrom be furnished with a copy of such entry, and have the
sanme read over distinctly and audibly to him and may thereupon
make such a reply thereto as he thinks fit; and a statenent that
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recorded his reply as: "I was in no condition to stand watches

until | see a doctor - psychiatry.” To the next offense entered in
the log while the METAPAN was at sea, appellant's response was:
"l have no gl asses to stand watch--have to see the gauges.” On the

day after the vessel reached Saigon, a log entry states that
appellant "requested master's nedical certificate to go to the

doctor."” The follow ng day, when questioned about the doctor's
certificate, he handed the master a U S. Arny health record which
st at ed: "Patient states as he would go see a civilian doctor
because of having to wait." Respecting the log entries of his
failures to performduties at Saigon, appellant replied: "I ama
sick man."

The log entry concerning appellant's desertion of the METAPAN

st at es: "10 mnutes before sailing PATRICK OWENS, Z-70527-D2
handed Captain a 'Fit for sea duty certificate signed by a U S.
Armmy doctor. He then stated. . . that he would not sail with the

ship. He was worried that if he wal ked off it would be desertion.
He said the would | eave his clothes on board. He then wal ked down
the gangway and is hereby a deserter.™

The exam ner took the view that appellant's log entry replies
were not sufficient in and of thensel ves to support a finding that
si ckness excused his acts of m sconduct. He held that the burden
of proof as to such sickness rested with appellant and that, having
absented hinself fromthe hearing, he had failed to sustain it with
t he "neagre evidence of sickness" represented by the statenents
attributed to himin the log entries.

The exam ner regarded the log entries as prinma facie proof of
the offense stated therein and concluded that the charge of
m sconduct against appellant had been proved. Consi dering
appel lant's prior record of a suspension in 1966 and adnonitions in
1962 and 1963 for offenses of the sane type, the exam ner deci ded
that "the only appropriate order that can be entered in this case
is revocation.”

In his appeal to the Commandant, having bel atedly secured the
servi ces of counsel, appellant raised no i ssue over the examner's
findi ngs and concl usions concerning his msconduct. No question
was presented as to deprivation of rights in holding appellant's
hearing in absentia; nor was any excuse offered for appellant's
failure to appear. The sole basis for appeal was stated as

a copy of the entry has been so furnished, or the sane has been
so read over, together with his reply, if any, nmade by the

of fender, shall |ikew se be entered and signed in the sanme
manner . "
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follows: "The seaman has a very severe nental problem and has had
the problem for a nunber of years. He is a definite psychiatric
case and, in fact, has now been declared permanently unfit for duty
by the United States Public Health Service Hospital in Seattle,
Washi ngt on, because of his nental condition." On this basis,
appel l ant requested that the examner's initial decision be
remanded for receipt of further nedical evidence concerning his
ment al condition.

Appellant filed with the Commandant aut henticated copies of
medi cal records of the Seattle hospital, covering his 13-day period
of hospitalization. The records show that he was admtted to this
hospital approximately 1 nonth after the date of the hearing (and
12 days after being served with the examner's initial decision),
conplaining of dizziness and depression. The clinical record
i ndi cates that upon entering the hospital he stated that he was
hearing voices of |long dead friends, that he had the feeling that
hi s body was shrinking, and that he was going to conmt suicide.
He al so stated that the drank to excess.

The course of treatnent adm nistered to appellant and the
di agnosis nmade of his nental condition were described in a
narrative summary of his clinical record, prepared by Kenneth
Behynmer, M D., as foll ows:

"HOSPI TAL COURSE: The patient was placed on thorazine
100 ng four tinmes a day and inproved rapidly. Later in
t he hospitalization a better history was obtained and it
was found that the patient had been in a chronic state of
schi zophrenia for at |east three years and has not done
wel |l at being a seaman. He was seen in consultation with
Dr. Kovel who feels that this man does suffer from a
state of chronic schizophrenia and that going to sea is
consi derabl e stress for himand woul d probably cause him
to get in trouble. Dr. Kovel has recommended that this
man be consi dered permanently not fit for sea duty and |
agree with that recommendati on and accordi ngly reconmend
such. He does seemto have reached a maxi mal state of
benefit fromthis hospitalization. H s nost recent dose
of thorazine is 50 ng four times a day and he is
di scharged taking that nedicine only. He intends to
visit friends in the San Francisco area and so he was
given no followp appointnent here. H s prognosis is
poor .

DIAGNOSIS: 1. SCHI ZOPHRENI A, paranoid.”

In view of this diagnosis and nedical opinion that the
affliction of schizophrenia subsisted for at |east 3 years prior
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thereto, the Conmmandant was urged to remand this case for the
pur pose of receiving further nedical evidence as to appellant's
mental conpetency. It was further urged in view of this diagnosis
t hat appel |l ant should not "rightfully be held responsible for his
actions and . . . that the decision be reversed on that ground,
i nasmuch as if he should recover, which appears doubtful, he would
then still be able to earn a living as a seaman, whereas under the
order of the exam ner, he would undoubtedly | ose his papers forever
because of activities for which he should not rightfully be held
responsi ble.™

The Commandant hel d that the exam ner on renmand woul d have the
option, anong others, of dism ssing the m sconduct charge agai nst
appel l ant and revoking his seaman's docunents solely on the ground
of his nmental inconpetency. He decided that no useful purpose
woul d be served by this procedure, pointing out that Coast Guard
regulation 46 CF. R 137.13-1 (b)® would allow appellant to apply
for a new docunent after 1 year of revocation. |In addition, the
Commandant expressed reluctance to remand the case for the
examner's determnation of appellant's nental condition, since the
hearing of "an issue not directly placed before him (but upon which
he heard evidence), when appellant chose to absent hinself fromthe
hearing would open the door to so many possibilities as to
frustrate the hearing procedure conpletely.™

On appeal to this Board, appellant's counsel concedes that he
has no defense to the offense charged other than the nedi cal
evidence submtted in the first instance on appeal to the
Commandant. However, the fact that appellant had the capacity to
understand the nature of his action is disputed in view of this
medi cal evidence, which shows that appellant's nental disability

prevailed at the tinme his offenses were commtted. In seeking a
remand to determne the issue of his nental disability, appellant
calls attention to certain enploynent, social, and |ega

disabilities that would be visited upon him if the present
revocation remai ns undi sturbed. He asserts that "it is inportant
t he [appel | ant] have his docunents revoked for the right reasons.™

Under all the circunstances of this case, we are persuaded to
grant the relief requested by the appellant. Hi s unexpl ai ned
failure to attend the examner's hearing would ordinarily

%46 C.F.R 137.13-(b), provides that: "Any person whose
license, certificate or docunent has been revoked or surrendered
for one or nore of fenses which are not specifically described in
Sections 137.03-3 and 137.03-5 may after one year apply by letter
and the application formrequesting the issuance of a new
license, certificate or docunent."
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disincline the Board to accept his present cause as neritorious.
From all that appears in the record, his notice of hearing was
adequate and he was personally apprised by the Coast CCuard
investigating officer of the conplaints nmade against him the
nature of the proceedings, and his right to representation by
counsel. He nonethel ess chose to ignore the Coast Guard summons to
appear at the hearing.

It now appears, that appellant's irresponsible conduct aboard
the vessels and his disregard of the hearing sunmons nmay be the
product of serious nental illness. In his brief to this Board
appel l ant's counsel contends that it constituted error on the
exam ner's part to revoke appellant's docunents w thout first
ordering a nmedical examnation to determ ne his physical and nental
condi tion. The examner has discretion to order a nedical
examnation in a hearing "in which the physical or nmental condition
of the person charged is in controversy, to be admnistered by a
physician of the U S. Public Health Service." This authority is
set forth in Coast CGuard regulations 46 C F. R 137.20-27.

We do not agree fromour review of the record that the need
for a nedical exam nation of appellant was nade apparent to the
exam ner. The shipboard records of appellant's m sconduct and
statenents of sickness reflected therein wuld be wholly
insufficient to show appellant's schizophrenic tendencies. They
could just as reasonably be read as indications of malingering
conduct. O her docunments and references in the record concerning
appellant's nental condition were inconclusive or tended to show he
was nedically fit for duty.

However, the Commandant and the Board have now been apprai sed
of medical information regarding appellant's nental condition,
whi ch was not presented to the exam ner, but which shows a present
and pre-existing nental disorder that should, if presented, have
received very serious consideration by the examner in comng to
this initial decision. Coast Quard hearing regul ations provide for
t he reopening of hearings "when new evidence is described which has
a direct and material bearing on the issues, and when valid
explanation is given for the failure to produce this evidence at
the hearing."® Appel lant's mental distress as described by
physicians of the U S. Public Health Service would clearly serve
as a cogent explanation of his failure to appear or produce
evidence at the hearing. W fail to wunderstand how the
Commandant's remand to the exam ner with instructions to reopen the
hearing for submssion of this new evidence would disrupt
est abl i shed hearing procedure.

646 C.F.R 137.25-10(b).



In light of the new evidence presented on appeal to the
Commandant and t he Coast Quard regul ati on quoted above, this Board
believes a remand to the examner was and is required as a matter
of adm nistrative due process.

ACCORDI NGY, IT I S ORDERED THAT:
1. The instant appeal be and it hereby is granted;

2. The decision of the Commandant in Appeal No. 1706 be and
it hereby is set aside; and

3. The record in this proceeding is reopened and the matter
remand to the Commandant for further proceedings in accordance with
t hi s opi ni on.

REED, Chairman, and LAUREL, MADAMS, THAYER, and BURGESS,
Menbers of the Board, concurred in the above opinion and order.

( SEAL)



